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ENSURING EQUITY, DECONCENTRATING POVERTY, AND MEETING STUDENT NEEDS

This year, Congress will reauthorize Title | of the
Elementary and Secondary Education Act (ESEA),
which distributes nearly $15 billion a year to public
schools. The Act’s purpose is to provide supplemental
federal funding to states and school districts to meet the
additional needs of poor students and close the
achievement gap. Yet, contrary to its historical mission,
Title I no longer narrowly focuses on poverty-stricken
schools and the neediest students, but rather reaches
almost every school district in the nation and attempts to
shape general educational policy for all students. As a
result, the funds are diluted and insufficient in high
poverty schools, where student need is the greatest.
Title I, however, still demands that poor students achieve
at the same level as other students. Moreover, it makes
these demands of students without also making the
demand of the states and school districts that these
students have equitable access to resources. In effect,
they are expected to do more with less. This was not
always the case.

Title | originally required states and districts to
ensure strict equity between Title I schools and non-Title
I schools. Now states and school districts are almost
entirely free to distribute vital resources inequitably.
Rather, than providing for poor students’ additional
needs, Title I often simply fills a portion of the gap that
states and districts themselves create. Even with federal
funds, the average national spending per pupil is $825
less in schools with high levels of low-income students
than in schools with low levels of impoverished
students, and over $1300 per student if one factors in the
additional cost associated with educating poor students.*
In an average elementary school of four hundred
students, these spending practices can create an average
shortfall of over $500,000 in each low-income school.
When poor students need more and the law provides
them less, expecting them to close a staggering
achievement gap is unrealistic. Based on the eighth
grade national assessments in 2007, students in high-
poverty schools lag 39 scaled points behind students in
low-poverty schools in reading and 41 points in math,’
the equivalents of approximately four years of learning.?
Not only does Title | fail to meet these students’
resource needs or ensure equity in their schools, it also
fails to offer the ultimate solution of deconcentrating
poverty. In some respects, Title | actually makes it
advantageous for states and school districts to leave poor
students in the worst circumstances.

If this current reauthorization is to offer poor children
any real opportunity for success, it must remedy the
flaws from past reauthorizations that have diluted the
impact of Title | funds and sanctioned resource
inequalities and concentrated poverty. Congress could
achieve this with three simple steps:

e Require equal access to resources both within
and between school districts.

e Guarantee student rights through administrative
processes and a private cause of action.

e Use Title I funding formulas to incentivize
equitable resource distributions, deconcentrate
poverty, and meet student needs.

THE CURRENT TITLE | FRAMEWORK
HINDERS, RATHER THAN FURTHERS, THE
GOAL OF PROVIDING THE NECESSARY
FUNDS TO LOW-INCOME STUDENTS

I.  Title I’s funding formulas are ineffective in
directing funds to states and schools that serve
the neediest students.

Congress distributes Title | funds through no less
than four different funding formulas and grants.* The
failure to coordinate and reevaluate these different
formulas has created ineffective fund distributions that
seriously hinder Title I’s efficacy.

A. The funding formulas’ statutory minimums
overfund some states at the expense of others.

The first flaw in the funding formulas is that they all
include statutory minimums that provide a base level of
funding to all states, regardless of their need, poverty
levels, or other factors such as geographic cost.> The
effect is to provide relatively large Title | grants to small
states even though they tend to have small percentages
of poor students.® For instance, South Dakota and
Rhode Island’s Title I funding per student exceeds the
amount that two-thirds of other states receive, even
though most other states have higher percentages of poor
students.” In short, the small state minimums provide
funds to some states that bear no relation to the number
of poor students they serve.8
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B. The low threshold for eligibility drives funds
away from high poverty school districts to low
poverty school districts.

The threshold for eligibility under Title | is the
existence of a mere 2% poverty in a school district’s
student population.” With this low threshold, over 90%
of school districts receive Title I funds and 58% of
public schools receive Title | funds.'® Thus, the available
funds are diluted across a wide cross-section of schools,
many of which are relatively affluent middle class
schools.”* At the same time, the Title | funds that high
poverty schools receive are generally insufficient to
counter the effects of student poverty. Moreover, they
must make their funds stretch further than other schools.
Title | aid per student in schools that have low levels of
poor students is $773, while the number is only $475 in
schools with the highest levels of poor students.”” In
short, the low threshold takes needed funds away from
the poorest schools and gives it to schools that have
fewer poor students.

C. Arbitrary weights in the funding formulas
neglect student needs in schools with the highest
levels of poverty.

Another serious flaw in Title | is that its funding
formulas do not fully account for the negative effects of
concentrated poverty. Research uniformly indicates that
as the concentration of poverty increases, the negative
educational effects of poverty are compounded.13 Two
of Title I’s funding formulas recognize this principle, but
do not fully account for it.14# These two formulas
actually increase the per pupil expenditure as the
percentage of poor students in a district increases, but
flatten the increase once the poverty level reaches
approximately 30%.15  Thus, while the formulas
recognize that it costs more per pupil to educate poor
students in a school with 30% poverty than, for instance,
a school with 20% poverty, it treats all students above
the 30% poverty level as equivalent to one another.
Flattening the funding increase at 30% poverty,
however, serves no purpose because the effects of
poverty do not flatten at 30%. In fact, research on
student achievement indicates that, so long as the
percentage of students in poverty remains below 50%,
the overall achievement of the student body can remain
steady.16 But once poverty approaches or passes 50%,
the effects become deleterious for both poor and middle-
class students.l” By limiting the increase for

concentrated poverty at the arbitrary level of 30%, Title |
denies additional funds to the most disadvantaged
students, those for whom Title | was designed to aid.

D. Basing funds on state per pupil expenditures
penalizes poor states and arbitrarily rewards some
others.

Not only do the current funding formulas dilute the
effectiveness of Title | funds, they actually increase the
resource gaps between certain states. As discussed
above, state minimums increases inequity between some
rich and poor states. But Congress also exacerbates
inequalities by primarily basing the Title | formulas on
each state’s per pupil expenditure.’® The variances in
state per pupil expenditures do not closely correlate with
the varying geographic costs.19 Thus, some states are
over-compensated and others are under-compensated in
terms of their cost. In fact, because of the discrepancy
between local costs and state expenditures, the United
States General Accounting Office (GAQO) has
recommended eliminating state expenditures as a
weighting factor in Title | funding formulas.20
Nevertheless, if basing federal funds on state
expenditures created an incentive for states to increase
their educational expenditures, this weight might be
warranted, but unfortunately, they create very little, if
any, incentive because federal funds are such a small
part of education budgets.?! Several commentators
conclude that basing Title | grants on the amount that
states spend simply penalizes poor states, aggravating
inequity between states.22 Rather than rewarding effort,
it rewards wealth. Some states that have lower per pupil
expenditures tax themselves at higher levels than states
that spend far more per pupil.23 Most states with low per
pupil expenditures simply lack the capacity to raise the
amount of funds that the higher spending states raise.
Thus, student needs too often go unmet.

E. One funding formula favors large school
districts even when they serve smaller percentages
of poor students than other district, depriving the
neediest students of funds.

While the funding formulas place insufficient weight
on poverty concentration, they inexplicably place
significant weight on district size.24 The funding formula
for Title I’s Targeted Grants significantly increases the
per pupil funds as the size of the school district
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increases, advantaging large school districts over small
ones.”® While such a formula would make sense if
district size corresponded with geographic location,
district size actually has little relation to population
density and costs.?® Neither does the size of the school
district have any correlation with the percentage of poor
students a district serves.?” In fact, over half of the
nation’s poor children attend school districts that are
smaller than 50,000 students.?® Nevertheless, under the
formula, a medium sized school district, with over 90%
poor students, would be disadvantaged in relation to a
larger school district with a lower percentage of poor
students. In addition, favoring large school districts
further creates inequity between rural and urban districts,
even though the percentage of poor students in many
rural districts is just as high as in urban districts.29 In
sum, favoring large school districts does not serve the
purpose of targeting additional funds to poor students;
Rather, it actually does poor students a disservice by
creating arbitrary inequalities, taking funds away from
districts who need it, and giving it those who may not.

Il.  Contrary to its historical mission, Title I no
longer requires equitable opportunities for poor
students, but sanctions vast inequities.

During the early years of the Title | program,
Congress was concerned that states and local school
districts might wuse federal funds in ways that
exacerbated inequities between schools. Both to prevent
new inequities and to eliminate existing ones, Congress
imposed two key conditions on the receipt of Title |
funds. First, school districts could not use federal funds
to supplant local funds, and second, the resources
offered at Title | schools had to be comparable to the
resources at other schools in the district. Initially, these
conditions included strict compliance measures and
operated as serious attempts to ensure equality, but, over
the years, Congress has relaxed each of these conditions
to the point that they are, at best, meaningless and, at
worst, an excuse or sanction for school districts to
maintain existing inequity.

A. The current Title | standards are too flexible to
prevent states and school districts from reducing
their own education funds and replacing them with
federal funds.

The prohibition on supplanting local dollars requires

that school districts use federal dollars only to
supplement local funds.3® Without a prohibition on
supplanting funds, school districts could simply fund a
larger portion of their budget from federal resources and
a smaller portion from local resources, leaving the total
combined expenditures for schools flat. However,
because the prohibition requires speculation regarding
future budgets and is labor intensive to monitor, the
Department of Education has practically stopped
enforcing it. Title I’s maintenance of effort standard is
designed to assist in this effort, requiring that school
districts maintain their fiscal effort from one year to the
next.3l But the numerical requirements in the current
maintenance of effort standard have been relaxed to the
extent that it no longer provides any real check on school
budgets. The current maintenance of effort standard
only requires that school districts maintain their funding
at 90% of the previous year,32 and further allows
districts to petition for a waiver of this standard.33
Because the federal government provides less than 10%
of schools’ budgets, the 90% standard permits districts
to draw down their spending from year to year and
replace it with federal dollars, the very thing the standard
was intended to prevent. Of course, the prohibition on
supplanting funds is designed to prevent this, but so long
as it goes unenforced the threat remains. In fact,
evidence suggests that some schools have taken
advantage of this opportunity.>* As a result, Title | too
often funds the gaps and shortfalls that states and school
districts create rather than providing the supplemental
opportunities that Congress designed it to deliver.

B. Comparability standards allow gross inequities
both within and between school districts.

While initial enactments of Title | and its regulations
required that per pupil funding at Title I schools be
within 5% of non-Title | schools within the school
district,®® the statute now explicitly rejects such a
requirement, stating that “[n]othing in this subchapter
shall be construed to mandate equalized spending per
pupil for a state, local education agency, or school.”®
Currently, the statute only includes the general statement
that “services” at Title | schools must be comparable to
other Title | schools within the district. This standard,
however, is practically meaningless. First and most
important, the comparability standards do not apply at
all between school districts, where the grossest inequities
occur; rather, the current standards apply only within
school districts. Thus, existing state finance structures
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that can create upwards of $2,000 per pupil funding gaps
for high poverty school districts are not scrutinized.
Second, as to the within district inequities, the
comparability standard leaves too much to interpretation
because it lacks any numerical benchmarks. Third,
schools within districts need only be “substantially”
comparable, allowing for even more flexibility. Last,
the largest portion of school budgets are exempted from
even this ambiguous standard.

In particular, Title I entirely exempts teacher salaries
from comparability analysis.*’ Teacher salaries,
however, regularly account for 80% to 90% of school
budgets.*® Under Title 1, schools need only maintain a
single salary schedule that applies to all schools in the
district.* Real inequities arise, not from variations in
salary schedules, but from the unequal distribution of
teachers among schools. Under Title I’s comparability
standard, all of the twenty-year teachers could be placed
at a single school and all of the first-year teachers at
another without violating comparability.  Assuming
there were twenty-five teachers at each school and the
salary gap between the experienced teachers and the new
teachers was $30,000 each, the school with the
experienced teachers would have $750,000 more in its
budget than the other school. Unfortunately, this
scenario is not just a hypothetical, but is a prevailing
reality, as high poverty and high minority schools
employee the least experienced teachers of any schools
and encounter the most turnover as these teacher gain
experience.”® Such results are directly contrary to Title
I’s other requirements that these students have access to
highly qualified teachers. Nevertheless, under current
standards, these schools are comparable.

Similarly, the comparability standards do not apply to
central administration expenditures, such as gifted,
tutoring, and prekindergarten programs because school
districts generally fund such programs out of their
central budgets rather than through individual school
budgets.#l  The programs, however, are offered at
specific schools. By exempting these programs from the
comparability evaluation, school districts are free to
distribute these funds and programs unequally between
their schools, including offering them at non-Title |
schools. Ironically, these supplemental programs are
often the same type of opportunities that Title | is
designed to fund at high-poverty schools. But these
Title | programs are intended to provide poor students
supplemental resources beyond what students elsewhere

receive. In essence, these programs are necessary to
compensate for their disadvantage. However, when
districts unequally fund the same programs at non-Title |
schools, Title I funds become necessary just to allow
students at poor schools to stay even with others,
subverting Title I's effort to provide supplemental
services. In short, Title | entirely ignores the most
significant inequities, which occur between school
districts, and sanctions the inequities that occur within
districts by exempting the most important expenditures
and permitting wide variances as to the others.

C. Title | does not account for school districts’
quality and equity obligations under state law.

Although central to the educational opportunities that
poor children should receive, Title | does not account for
states’ constitutional obligations in regard to education.
All fifty states have constitutional clauses that guarantee
students a public education, and many state courts have
held that this constitutional right to education includes a
qualitative component.#2 The various state legislatures
have also enacted statutes that further expand and define
the meaning of this right. Over the past twenty years in
particular, state constitutions, supreme courts, and
statutes have increasingly obligated states to deliver an
equitable and/or a qualitative level of education
(including the inputs necessary to do so),43 but Congress
has paid scant attention to these developments. Scores
of court orders have mandated specific expenditures,
specific improvements, and specific educational
opportunities in public schools.** Unfortunately, states
and school districts have too often failed to meet these
obligations. Congress, however, has not inquired as to
whether state educational agencies are complying with
these orders or how state obligations might affect Title
I’s notions of comparability and its distribution of funds.
Title 1 simply ignores state and local educational
agencies’ responsibilities under state law.

RECOMMENDATIONS

I. Require equal access to resources both within
and between school districts.

Title I must remain consistent with its original and
core mission of ensuring equity in opportunities and
resources for poor students. This can be achieved by:
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e

Including explicit and numerical measures of
comparability, as opposed to the current
inherently subjective and unquantifiable
“substantially comparable” standard.

b. Applying comparability standards to all
school  expenditures, which includes
eliminating the exemptions for teacher
salaries and supplemental programs that are
funded through central administration
budgets.

c. Applying comparability standards not just
within school districts, but also between
them, which would require establishing
metrics that account for varying cost of
education based on locality costs and the
number of special need, poor, and at-risk
students a district serves.

d. Per the GAOQO’s recommendations,
eliminating the  supplement-not-supplant
standard and then narrowing the maintenance
of effort requirement from 90% of the
previous year’s expenditures to 95%.

e. Requiring compliance with state
constitutional and statutory laws that relate to
the quality or financing of education,
including any open court orders relating
thereto and/or the standards, inputs, and
measures that courts have relied upon.

Il. Use the funding formulas to incentivize
equitable resource distributions, deconcentrate
poverty, and meet student needs.

Because so many states and school districts have
operated in ways that have expanded inequity,
immediately reversing these structures would exact
significant costs on some districts. States and school
districts would be expected to redirect funds and may
face the prospect of losing funding. To eliminate any
undue hardship suffered by states, districts, and schools
as a result of the forgoing reforms, Congress should
incentivize equity through its funding formulas and
provide a gradual transition to new funding patterns. The
focus of Title | should be on achieving equity,
deconcentrating poverty, and meeting students’ needs,
particularly those students who need help the most.

A gradual transition would mean flattening
expenditures in the existing formulas immediately, and

then gradually eliminating them over time. As for the
new formulas, they should eliminate funding based on
state expenditures, which penalizes poor states, and
replace it with a metric that accurately reflects locality
cost and student need. The primary weighting of funds,
however, should be based on the level of equity that
states and school districts maintain. As the level of
inequity between schools decreases, the formula should
provide more funds to the state. Because this weighting
alone is unlikely to encourage states to reduce inequity,
the formulas should reward states that make good faith
efforts towards achieving equity by providing additional
assistance to meet the states’ goals. Moreover, to
account for the limited capacity to raise or reallocate
funds in poorer states, the formula should provide a
proportionally greater level of assistance to states whose
limited capacity exceeds its students’ needs.

Finally, Title | should not only encourage states to
achieve equity, it should return to its initial mission of
meeting student needs. In particular, it should help those
that need help the most: those children attending schools
with the highest concentrations of impoverished
students. To appropriately meet those students’ needs,
the formula should increase the per pupil allotments as
the level of impoverished students increases, particularly
when poverty levels move above 50 percent. While
Title 1 must meet student needs, it must not incentivize
policies that further concentrate poverty. Thus, Title |
should withhold funding increases for school districts
and states that enact new policies that increase the
concentration of poor students in particular schools and
districts from one year to the next. To encourage states
and school districts to deconcentrate poverty, Title |
must address the needs of both the schools/districts from
which students would leave and the schools/districts that
would receive them. First, Title I should maintain, for a
period of years, the current level of funding in any
school districts or states that enact new policies that
deconcentrate their poor students, so long as those
additional funds are focused on improving the academic
achievement of their remaining poor students. Second
and most important, Title | must also provide middle
class districts and schools that accept transfer students,
or students under a new assignment policy, with a Title |
per-pupil expenditure for each new student that is
equivalent to what those students’ original schools
would have received.
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I11. Guarantee students rights through an
administrative process and a private cause of
action.

Unlike other civil rights legislation that guarantees
equitable opportunities for students, Title |1 does not
include a private cause of action. A private cause of
action is a child’s only guarantee that their educational
rights will be protected. The specter of litigation has
been instrumental in encouraging schools to voluntarily
comply with the law in other contexts. In the absence of
voluntary compliance, federal enforcement becomes
more difficult, as agencies are generally reluctant to
strictly enforce key provisions and terminate school
districts’ funding when necessary. As a result, Title |
runs the risk of becoming merely an aspiration rather
than an effective driver of educational equity.

To ensure that students’ receive the educational
opportunities that Title | attempts to offer them, Title |
must provide a private right of action in federal court for
its student beneficiaries. To help identify meritorious
complaints and avoid full scale litigation, an
administrative enforcement procedure should be created
that serves as a mandatory prerequisite to litigation. The
administrative process must have tight deadlines and
standards for resolution. After filing a complaint, no
student or guardian should have to wait more than a full
year before going to court. The relief available in the
administrative process and litigation should include
declaratory and injunctive remedies and other relief
(exclusive of monetary damages) as appropriate to make
whole students who are unlawfully denied rights and
benefits under the ESEA.

CONCLUSION

Title I once provided the hope of a nation to make
good on the promise of education as the means of
economic mobility for the disadvantaged. It pumped
new funds into the poorest areas of the country and
acknowledged that poor children need more resources
than the average student if they are realistically to
succeed on a consistent basis. These efforts radically
changed the opportunities poor students received, and
also played a significant role in other efforts to foster
racial equity. But today a casual observer would
struggle to recognize this rich history in the text and
effect of Title I. Instead, many can see it only as a tool
of general education reform.

When Congress reauthorizes Title | this year, it must
refocus the Act on the unique needs of the children for
whom it was created. If Congress does nothing else, it
must: 1) ensure that Title | funds promote equity for
poor students, rather than replicate existing inequities;
and 2) direct the bulk of funding to students who attend
school in concentrated poverty, rather than diverting
funds to places with far less need, but do so in a way that
encourages the deconcentration of poverty. These
principles are not contrary to goals embodied in
achievement tests, standards based reforms, charter
schools, and parental choice. Yet, conversations about
these goals too often ignore the role that Title I must
play in equalizing schools and meeting the basic needs
of our country’s poorest children. The time has now
come for Congress to reinvigorate the principles upon
which Title I was founded, while at the same time
modernizing the Act to meet other related goals.
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